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LICENCE AGREEMENT
relating to

the GPRS algorithm for the protection of the information exchanged over the radio channels of a GSM General Packet Radio Service (GPRS) System.


Between

<Company name>

<Company address>

hereinafter called: the BENFICIARY 


and

The European Telecommunications Standards Institute, 650 Route des Lucioles, 06921 Sophia Antipolis Cedex, France (hereinafter called “ETSI”).

Or

The GSM Association, Route de Meyrin 49, 1211 Geneva, Switzerland

hereinafter called: the CUSTODIAN.

WHEREAS 

A. The GSM Association and ETSI are joint owners and have joint custody and distribution rights for the GPRS algorithm by virtue of an agreement which they entered into on June 25 1998 (“Co-ownership  agreement”) 1.

B. In accordance with the requirements of the Co-ownership agreement the GSM Association and ETSI entered into a further agreement with respect to the management and distribution of the GPRS algorithm (“Management agreement”)2.

C. Pursuant to the Management agreement, the CUSTODIAN has the right to issue this Licence Agreement, the terms of which have been approved in advance by the GSM Association and ETSI, under which access to and use of the GPRS algorithm is permitted.

D. The CUSTODIAN wishes to license the BENEFICIARY and accordingly sets out the terms and conditions upon which such a licence is being granted.  

In consideration of the mutual covenants contained therein, and of other good and valuable consideration, the receipt and adequacy of which is hereby acknowledged, the parties hereto, intending to be legally bound, do agree as follows:
The purpose of the present agreement is to specify the terms and conditions under which a licence to use the GPRS algorithm is given to the Beneficiary. 

1.
Approval Criteria For The Grant Of A Licence 

1.1
The BENEFICIARY has provided evidence, which has been accepted by the CUSTODIAN, that it fulfils at least one of the following criteria (hereafter the “Approval Criteria”):

(a) The organisation is a manufacturer who produces or is competent to produce equipment conforming to the ETSI GSM GPRS standards for use by public telecommunications operators employing a network based on the GSM Platform where the GPRS algorithm is incorporated in the equipment.


(b) The organisation is a manufacturer who produces or is competent to produce components for equipment conforming to the ETSI GSM GPRS standards for use by public telecommunications operators employing a network based on the GSM Platform where at least one of the components incorporates the GPRS algorithm.

(c ) The organisation is a manufacturer who produces or is competent to produce system simulators for approval testing of GSM GPRS systems where the system simulators include the GPRS algorithm.

(d) The organisation is a public telecommunications operator employing a network based on the GSM Platform and which is a members of the GSM   Association.

(e) The organisation does not comply with the aforementioned criteria but the Custodian has been provided with other evidence based on which the Custodian, in accordance with the terms of the Management agreement  may  grant the licence on an exceptional basis. 

1.2
The Approval Criteria may be altered or modified in the future in accordance with the Management agreement and in the event of this occurring the CUSTODIAN shall only inform the BENEFICIARY if the CUSTODIAN is of the opinion that information related to such changes is of relevance to the BENEFICIARY for the purposes of the implementation of this agreement.  

1.3
For the purpose of  this agreement “GSM Platform” shall mean a platform composed of Mobile Switching Center (MSC), Home Location Register (HLR) with associated Authentication Center (AUC) and Visitor Location Register (VLR) supported by suitable standardized interfaces towards Public Telecommunications Networks for Telephone and Data Services. Interfaces and signalling towards other Mobile Networks is based on the ETSI Mobile Application Part (MAP) with possible migration towards Intelligent Network Application Part (INAP). Interface toward the GSM Radio Base Stations is based on the ETSI-GSM A-Interface. An ETSI standardized interface between the Subscriber Identity Module (SIM) and the Mobile Equipment (ME) is an essential part of the platform and of the standardized signalling over the A-Interface.

2.
Undertakings of The CUSTODIAN 

See Annex 1 of this License Agreement.

3.
Undertakings of the BENEFICIARY
See Annex 1 of this License Agreement.

4.
Application by BENEFICIARY to the CUSTODIAN to license another organisation

4.1
A BENEFICIARY may request the CUSTODIAN, at the time it applies for a licence for the GPRS algorithm, to license the GPRS algorithm to another requesting organisation which requires the GPRS algorithm. The BENEFICIARY shall be required at this stage to give the CUSTODIAN full details of the requesting organisation.

4.2
The BENEFICIARY must firstly satisfy itself that the requesting organisation fulfils the Approval Criteria set out in Section 1 above.

4.3
Once it has satisfied itself that the Approval Criteria has been fulfilled the BENEFICIARY must request the requesting organisation to sign two copies of the Secondary Licence Agreement.

4.4
The BENEFICIARY shall then be required to send the two signed copies to the CUSTODIAN together with evidence demonstrating why it considers that the requesting organisation has satisfied the Approval Criteria.

4.5
Upon receipt of the signed Secondary Licence Agreements the CUSTODIAN shall decide, at its discretion, whether to approve the licensing of the GPRS algorithm to the requesting organisation. In the case where it approves, it shall countersign the Secondary Licence Agreements and return one signed copy to the BENEFICIARY. The BENEFICIARY shall be responsible for passing a copy of the countersigned Secondary Licence Agreement and GPRS algorithm to the requesting organisation Signature by the CUSTODIAN of the Secondary Licence Agreement shall under no circumstances be implied to mean the right of the BENEFICAIRY to export the GPRS algorithm to the requesting organisation without the BENFICIARY first having taken all steps to ensure that the exportation is in full compliance with all applicable export control regulations. It shall be the sole responsibility of the BENEFICIARY, and the CUSTODIAN is excluded from all responsibility and liability hereof, to ensure full compliance with the export control rules/regulations prior to the exportation of the GPRS algorithm to a requesting organisation. 

4.6
The CUSTODIAN shall be obliged to file the signed copy which it retains. It shall also be required to enter the licence details in the GPRS register. 

4.7
Where the CUSTODIAN refuses to license the requesting organisation, it shall promptly notify the BENEFICIARY and shall provide an explanation as to its refusal.

4.8 In accordance with Section 4 paragraph 4.5 of this agreement, nothing herein shall prevent BENEFICIARY from providing hardware components implementing the GPRS Algorithm to customers.

4.9 Nothing herein shall prevent BENEFICIARY from revealing the GPRS Algorithm to parties that are licensed to it by a CUSTODIAN.

4.10 Nothing herein shall prevent a customer of the BENEFICIARY from applying to a CUSTODIAN directly for a GPRS license.

5.
Term and Termination 

5.1
This provision of this agreement shall take effect on the date hereof, and will continue until terminated in accordance with Section 5.

5.2
 This agreement shall be terminated immediately by the CUSTODIAN by written notice in any of the following circumstances.

(a)  If the BENEFICIARY is in breach of any obligation or condition of this agreement, provided that in the case of a breach capable of remedy, it shall not have been remedied within 14 days of written notice to the BENEFICIARY specifying the breach and requiring its remedy; or

(b)  If the BENEFICIARY becomes insolvent, has a receiver or examiner appointed over the whole or any part of its assets, enters into an arrangement with its creditors or has an order made or resolution passed for it to be wound up, or made bankrupt (otherwise than in furtherance of a scheme of amalgamation or reconstruction, to which the CUSTODIAN has given its consent). For the avoidance of doubt the licence provided under this agreement shall not be considered to be part of the assets of the BENEFICIARY in the context of any bankruptcy or winding up of the BENEFICIARY; or

(c)  If the direct or indirect ownership or control of the BENEFICIARY shall change. 

5.3
Upon termination of the agreement is accordance with this Section 5, the BENEFICIARY undertakes at the CUSTODIAN’s request to either return to the CUSTODIAN all INFORMATION in the possession of the BENEFICIARY or to destroy all the INFORMATION and to provide a written declaration to that effect. The obligations of confidentiality detailed in section 2 above shall continue following the return of all copies of the INFORMATION.

6.
Liability and Indemnity
6.1
The CUSTODIAN shall not be held liable for any loss or damage suffered by the BENEFICIARY (directly or indirectly) incurred as a result of access to or use of the GPRS algorithm.

6.2 The BENEFICIARY will indemnify the CUSTODIAN against any actual fine, arising out of administrative and/or criminal sanctions assessed against and paid by the CUSTODIAN by reasons of export violations committed by the BENEFICIARY in respect of the GPRS algorithm.

6.3 BENEFICIARY will defend any suit or proceeding brought against CUSTODIAN insofar as such suit or proceeding is based on a claim that the GPRS algorithm was implemented by BENEFICIARY in BENEFICIARY components without due skill and care amounting to gross negligence and/or intent and BENEFICIARY shall pay all damages and costs finally awarded therein against CUSTODIAN, provided that BENEFICIARY is promptly informed and furnished a copy of each communication, notice or other action relating to the alleged suit or proceeding and is given authority, information and assistance (at BENEFICIARY's expense) necessary to defend or settle said suit or proceeding.

6.4
BENEFICIARY will defend any suit or proceeding brought against CUSTODIAN insofar as such suit or proceeding is based on a claim arising out of the use of the GPRS algorithm by BENEFICIARY and BENEFICIARY shall pay all damages and costs finally awarded therein against CUSTODIAN, provided that BENEFICIARY is promptly informed and furnished a copy of each communication, notice or other action relating to the alleged suit or proceeding and is given authority, information and assistance (at BENEFICIARY's expense) necessary to defend or settle said suit or proceeding. In no event shall BENEFICIARY’S total maximum liability under this clause 6.4 exceed five hundred thousand ($500,000) US dollars. 

6.5
BENEFICIARY shall not be obligated to defend or be liable for costs or damages if the suit or proceeding arises out of implementation and/or use of the GPRS algorithm by BENEFICIARY in compliance with GSM, GPRS or other telecommunication standard specifications or guidelines, or from a combination with or an addition to the GPRS algorithm in conformity therewith or standard industry practice.

7.
Administrative fee


The Licensee shall receive the GPRS algorithm upon payment to the CUSTODIAN of an 
Administrative fee of 1000 EURO.

8.
General Provisions

8.1
In the event that the BENEFICIARY breaches the obligations of confidentiality imposed on it pursuant to Section 3 above and the CUSTODIAN (and/or the joint custodian under the Co-ownership agreement) demonstrates that it has suffered loss as a direct result of such breach, the BENEFICIARY agrees as it sole and exclusive liability for such breach, to defend, settle and/or pay damages to the CUSTODIAN (and/or the joint custodian) for such reasonable losses which are a direct result of such breach provided that such indemnity shall not extend to any losses incurred by the CUSTODIAN (and/or the joint custodian) as a result of any third party claiming against the CUSTODIAN (and/or the joint custodian).

8.2
The CUSTODIAN shall not be held liable for any loss or damage suffered by the BENEFICIARY (directly or indirectly) incurred as a result of use of the GPRS algorithm.

8.3 The invalidity or unenforceability for any reason of any part of this agreement shall not prejudice or affect the validity or enforceability of the remainder of this agreement.

8.4
No waiver by the 
CUSTODIAN of any breach of this agreement by the BENEFICIARY shall be considered as a waiver of any subsequent breach of the same or any other provision.

8.5
This Agreement shall be governed by the laws of FRANCE. All the disputes arising in connection with this agreement shall be settled by the Court of Justice of Grasse.

8.6
This Agreement supersedes all prior agreements between the parties and constitutes the entire agreement between the parties.  

8.7
All amendments to this agreement shall be agreed in writing by the parties and signed by a duly authorised representative of each of the parties.

Made in two originals, one of which is for the Custodian the other for the BENEFICIARY.

For the CUSTODIAN
For the BENEFICIARY3
.....................................
.....................................

.....................................
.....................................

Mr Luis Jorge ROMERO SARO
(Name, Title (typed))

ETSI Director General


.....................................
.....................................

(Date)
(Date)
Annex 1 (To the Licence Agreement)

CONFIDENTIALITY AND RESTRICTED USAGE UNDERTAKING
relating to

the GPRS algorithm for the protection of the information exchanged over the radio channels of a GSM General Packet Radio Service (GPRS) System 


Between

(COMPANY  NAME)

.....................................................................................................................

(COMPANY ADDRESS)    
.....................................................................................................................





.....................................................................................................................





.....................................................................................................................





.....................................................................................................................

hereinafter called: the BENEFICIARY;


and

The GSM  Association, Route de Meyrin 49, 1211 Geneva, Switzerland

or 

the European Telecommunications Standards Institute, 650 Route des Lucioles, 06921 Sophia Antipolis Cedex, France (hereinafter called “ETSI”). 

hereinafter called: the CUSTODIAN.

Whereas

The BENEFICIARY has demonstrated, supported by additional information provided, that he fulfils at least one of the criteria as provided in Section 1 of the License Agreement.

1.1 The CUSTODIAN undertakes to give to the BENEFICIARY:

(a) 
non-exclusive, royalty free licence to use or deal with the [ x number of copies ] of the GPRS algorithm [numbered x to z] in accordance with the conditions prescribed in this agreement 

(b)
registered copies of the detailed specification of the confidentiality algorithm for protection of the information exchanged over the radio channels of a GSM GPRS system

2.1 The BENEFICIARY undertakes:

(a) 
To keep strictly confidential all information contained in the detailed specification of the GPRS algorithm and all related documentation and communications, written or verbal, which have been associated with that information before and after the signature of the present agreement (the " INFORMATION").

(b) 
To take all necessary steps to keep all the INFORMATION secure and protected against theft, damage, loss or unauthorised access. 

(c ) 
Not to make copies of the GPRS algorithm (all copies of these algorithm must be solely produced, numbered and registered by the Custodian). The BENEFICIARY shall however be entitled to implement the GPRS Algorithm in its integrated circuits hardware 

In accordance with Section 4 paragraph 4.5 of the License Agreement, the BENEFICIARY shall be free to use, make, have made, sell or otherwise distribute integrated circuit hardware implementing the GPRS Algorithm to its customers in the normal course of business. 


The BENEFICIARY shall be entitled to reveal the GPRS Algorithm to such of its clients that have already entered into the GPRS License Agreement with one of the CUSTODIANS.

(d)
Not to disclose the INFORMATION to any third party, except its employees or agents who have such need to know, without prior and explicit authorisation in writing by the CUSTODIAN.

(e)
To limit the disclosure of INFORMATION to its employees or agents to only so much of such INFORMATION as is necessary for that person to perform his/her function and subject to such person agreeing to maintain the confidentiality of the INFORMATION.

(f)
To use the INFORMATION in the GPRS algorithm exclusively for the provision of GSM GPRS components, systems or services to public telecommunications networks based on the GSM Platform  thus refraining from making any other use of the GPRS algorithm or information in the GPRS  algorithm. This provision shall be applicable specifically to BENEFICIARIES that fulfil Approval Criteria in Section 1 paragraph 1.1 (a), (b) and (c) of the License Agreement.

(g) To use the INFORMATION in the GPRS algorithm exclusively for the operation of public telecommunications networks based on the GSM Platform. This provision shall be applicable specifically to BENEFICIARES that fulfil Approval Criteria in Section 1 paragraph 1.1 (d) of the License Agreement.

(h)
To use the INFORMATION in the GPRS algorithm exclusively for the purpose as prescribed to it by the CUSTODIAN. This provision shall be applicable specifically to BENEFICIARIES that fulfil Approval Criteria in Section 1 paragraph 1.1 (e) of the License Agreement.

(i)
To design equipment to the best of the BENEFICIARY’s ability, in a manner that protects the GPRS algorithm from disclosure and ensures that it cannot be used for any purpose other than to provide the GSM GPRS services (as defined in the relevant ETSI standards, present and future) for which it is intended. This provision shall be applicable specifically to BENEFICIARIES that fulfil Approval Criteria in Section 1 paragraph 1.1 1 (a), (b), and (c) of the License Agreement.

These services are specified in the documents: ETSI GSM 02.60 (GPRS Service Description: Stage 1), ETSI GSM 03.60 (GPRS Service Description: Stage 2), and ETSI GSM 3.64 (Overall description of the GPRS Radio Interface: Stage 2). Such documents may be altered or modified in the future and will be applicable, immediately upon their entry into force, to the License Agreement.  

(j)
Not to subcontract any part of the design and build of any equipment, or the provision of any GSM GPRS services, which requires a knowledge of the GPRS algorithm, to any organisation which does not comply with the Approval Criteria set out in Section 1 above and has not, in accordance with Section 4 of the License Agreement, signed the licence agreement attached as Appendix A (hereinafter called the “Secondary Licence Agreement”) or signed a GPRS License Agreement directly with a CUSTODIAN.. Furthermore the BENEFICIARY undertakes sole responsibility to ensure full compliance with the export control rules/regulations prior to the exportation of the GPRS algorithm to a requesting organisation in accordance with Section 4 paragraph 4.5 of the License Agreement.

(k)
Not to register, or attempt to register, any IPR (patents or the like rights) relating to the GPRS algorithm and containing all or part of the INFORMATION.

(l) 
Not to publish a description or analysis of any aspects or INFORMATION which may disclose the operation of the GPRS algorithm in any document that is circulated outside the premises of the BENEFICIARY.

The above restriction shall not apply to INFORMATION which:


is or subsequently becomes (other than by breach by the BENEFICIARY of its obligations under this agreement) public knowledge; 

or


is received by the BENEFICIARY without restriction on disclosure or use from a third party and without breach by a third party of any obligations of confidentiality to the CUSTODIAN.

(m) 
That if, after five years from the effective date hereof, the BENEFICIARY has not used the INFORMATION, or if it is no more active in the business mentioned above, it shall return the written INFORMATION which he has received. The BENEFICIARY is not authorised to keep copies or photocopies; it is forbidden for it to make any further use of the INFORMATION.

(n) 
That upon termination of the agreement in accordance with this Section 5 of the License Agreement, the BENEFICIARY undertakes, at the CUSTODIAN’s request, to either return to the CUSTODIAN all copies of the GPRS algorithm in the possession of the BENEFICIARY or to destroy all copies of the GPRS algorithm and to provide a written declaration to that effect. The obligations of confidentiality detailed in this Section 3 shall continue following the return of all copies of the GPRS.


Made in two originals, one of which is for the CUSTODIAN, the other one for the BENEFICIARY1.


	
	For the BENEFICIARY

	Mr Luis Jorge ROMERO SARO
ETSI Director General

(Date)
	(Name, Title)

(Date)


APPENDIX A: SECONDARY LICENCE AGREEMENT
 relating to

the GPRS algorithm for the protection of the information exchanged over the radio channels of a GSM General Packet Radio Service (GPRS) System.


Between

(COMPANY  NAME)

.....................................................................................................................

(COMPANY ADDRESS)

.....................................................................................................................





.....................................................................................................................





.....................................................................................................................





.....................................................................................................................

hereinafter called: the BENFICIARY 


and

The European Telecommunications Standards Institute, 650 Route des Lucioles, 06921 Sophia Antipolis Cedex, France (hereinafter called “ETSI”).

Or

The GSM  Association, Route de Meyrin 49, 1211 Geneva, Switzerland

hereinafter called: the CUSTODIAN.

WHEREAS 

A. The GSM  Association and ETSI are joint owners and have joint custody and distribution rights for the GPRS algorithm by virtue of an agreement which they entered into on June 25 1998 (“Co-ownership  agreement”) 1.

B. In accordance with the requirements of the Co-ownership agreement the GSM  Association and ETSI entered into a further agreement with respect to the management and distribution of the GPRS algorithm    ( “Management agreement”)2.

C. Pursuant to the Management agreement, the CUSTODIAN has the right to issue this Licence Agreement, the terms of which have been approved in advance by the GSM  Association and ETSI, under which  access to and use of the  GPRS algorithm is permitted.

D. The CUSTODIAN wishes to license the BENEFICIARY and accordingly sets out the terms and conditions upon which such a licence is being granted.  

In consideration of the mutual covenants contained therein, and of other good and valuable consideration, the receipt and adequacy of which is hereby acknowledged, the parties hereto, intending to be legally bound, do agree as follows:
The purpose of the present agreement is to specify the terms and conditions under which a licence to use the GPRS algorithm is given to the Beneficiary. 

1.
Approval Criteria For The Grant Of A Licence 

1.1
The BENEFICIARY has provided evidence, which has been accepted by the CUSTODIAN , that it fulfils at least one of the following criteria (hereafter the “Approval Criteria”):

(a) The organisation is a manufacturer who produces or is competent to produce equipment conforming to the ETSI GSM GPRS standards for use by public telecommunications operators employing a network based on the GSM Platform where the GPRS algorithm is incorporated in the equipment.


(b) The organisation is a manufacturer who produces or is competent to produce components for equipment conforming to the ETSI GSM GPRS standards for use by public telecommunications operators employing a network based on the GSM Platform where at least one of the components incorporates the GPRS algorithm.

(c ) The organisation is a manufacturer who produces or is competent to produce system simulators for approval testing of GSM GPRS systems where the system simulators include the GPRS algorithm.

(d) The organisation is a public telecommunications operator employing a network based on the GSM Platform and which is a members of the GSM   Association.

(e) The organisation does not comply with the aforementioned criteria but the Custodian has been provided with other evidence based on which the Custodian , in accordance with the terms of the Management agreement may to grant the licence on an exceptional basis. 

1.2
The Approval Criteria may be altered or modified in the future in accordance with the Management agreement and in the event of this occurring the CUSTODIAN shall only inform the BENEFICIARY if the CUSTODIAN is of the opinion that information related to such changes is of relevance to the BENEFICIARY for the purposes of the implementation of this agreement.  

1.3
For the purpose of  this agreement “GSM Platform” shall mean a platform composed of Mobile Switching Center (MSC), Home Location Register (HLR) with associated Authentication Center (AUC) and Visitor Location Register (VLR) supported by suitable standardized interfaces towards Public Telecommunications Networks for Telephone and Data Services. Interfaces and signalling towards other Mobile Networks is based on the ETSI Mobile Application Part (MAP) with possible migration towards Intelligent Network Application Part (INAP). Interface toward the GSM Radio Base Stations is based on the ETSI-GSM A-Interface. An ETSI standardized interface between the Subscriber Identity Module (SIM) and the Mobile Equipment (ME) is an essential part of the platform and of the standardized signalling over the A-Interface.

2.
Undertakings of The CUSTODIAN 

See Annex 1 of this Secondary License Agreement.

3.
Undertakings of the BENEFICIARY
See Annex 1 of this Secondary License Agreement.

4.
Term and Termination 

4.1
This provision of this agreement shall take effect on the date hereof, and will continue until terminated in accordance with Section 4.

4.2
 This agreement shall be terminated immediately by the CUSTODIAN by written notice in any of the following circumstances.

(a)  If the BENEFICIARY is in breach of any obligation or condition of this agreement, provided that in the case of a breach capable of remedy, it shall not have been remedied within 14 days of written notice to the BENEFICIARY specifying the breach and requiring its remedy; or

(b)  If the BENEFICIARY becomes insolvent, has a receiver or examiner appointed over the whole or any part of its assets, enters into an arrangement with its creditors or has an order made or resolution passed for it to be wound up, or made bankrupt (otherwise than in furtherance of a scheme of amalgamation or reconstruction, to which the CUSTODIAN has given its consent). For the avoidance of doubt the licence provided under this agreement shall not be considered to be part of the assets of the BENEFICIARY in the context of any bankruptcy or winding up of the BENEFICIARY; or

(c)  If the direct or indirect ownership or control of the BENEFICIARY shall change 

4.3
Upon termination of the agreement is accordance with this Section 4, the BENEFICIARY undertakes at the CUSTODIAN’s request to either return to the CUSTODIAN all INFORMATION in the possession of the BENEFICIARY or to destroy all the INFORMATION and to provide a written declaration to that effect. The obligations of confidentiality detailed in section 2 above shall continue following the return of all copies of the INFORMATION.

5.
Liability and Indemnity
5.1
The CUSTODIAN shall not be held liable for any loss or damage suffered by the BENEFICIARY (directly or indirectly) incurred as a result of access to or use of the GPRS algorithm.

5.2
The BENEFICIARY will indemnify the CUSTODIAN against any actual fine, arising out of administrative and/or criminal sanctions assessed against and paid by the CUSTODIAN by reasons of export violations committed by the BENEFICIARY in respect of the GPRS algorithm.

5.3
BENEFICIARY will defend any suit or proceeding brought against CUSTODIAN insofar as such suit or proceeding is based on a claim that the GPRS algorithm was implemented by BENEFICIARY in BENEFICIARY components without due skill and care amounting to gross negligence and/or intent and BENEFICIARY shall pay all damages and costs finally awarded therein against CUSTODIAN, provided that BENEFICIARY is promptly informed and furnished a copy of each communication, notice or other action relating to the alleged suit or proceeding and is given authority, information and assistance (at BENEFICIARY's expense) necessary to defend or settle said suit or proceeding.

5.4   BENEFICIARY will defend any suit or proceeding brought against CUSTODIAN insofar as such suit or proceeding is based on a claim arising out of the use of the GPRS algorithm by BENEFICIARY and BENEFICIARY shall pay all damages and costs finally awarded therein against CUSTODIAN, provided that BENEFICIARY is promptly informed and furnished a copy of each communication, notice or other action relating to the alleged suit or proceeding and is given authority, information and assistance (at BENEFICIARY's expense) necessary to defend or settle said suit or proceeding. In no event shall BENEFICIARY’S total maximum liability under this clause 5.4 exceed five hundred thousand ($500,000) US dollars. 

5.5
BENEFICIARY shall not be obligated to defend or be liable for costs or damages if the suit or proceeding arises out of implementation and/or use of the GPRS algorithm by BENEFICIARY in compliance with GSM, GPRS or other telecommunication standard specifications or guidelines, or from a combination with or an addition to the GPRS algorithm in conformity therewith or standard industry practice.

6.
General Provisions

6.1
In the event that the BENEFICIARY breaches the obligations of confidentiality imposed on it pursuant to Section 3 above and the CUSTODIAN (and/or the joint custodian under the Co-ownership agreement) demonstrates that it has suffered loss as a direct result of such breach, the BENEFICIARY agrees as it sole and exclusive liability for such breach, to defend, settle and/or pay damages to the CUSTODIAN (and/or the joint custodian) for such reasonable losses which are a direct result of such breach provided that such indemnity shall not extend to any losses incurred by the CUSTODIAN (and/or the joint custodian)as a result of any third party claiming against the CUSTODIAN (and/or the joint custodian)  as result of any third party claiming against the CUSTDODIAN (and/or the joint custodian).

6.2
The CUSTODIAN shall not be held liable for any loss or damage suffered by the BENEFICIARY (directly or indirectly) incurred as a result of use of the GPRS algorithm.

6.4 The invalidity or unenforceability for any reason of any part of this agreement shall not prejudice or affect the validity or enforceability of the remainder of this agreement.

6.4
No waiver by the 
CUSTODIAN of any breach of this agreement by the BENEFICIARY shall be considered  as a waiver of any subsequent breach of the same or any other provision.

6.5
This Agreement shall be governed by the laws of FRANCE. All disputes arising in connection with this agreement shall be settled by the Court of Justice of Grasse.

6.6
This Agreement supersedes all prior agreements between the parties and constitutes the entire agreement between the parties.  

6.7
All amendments to this agreement shall be agreed in writing by the parties and signed by a duly authorised representative of each of the parties.

Made in two originals, one of which is for the Custodian the other for the BENEFICIARY.

For the CUSTODIAN
For the BENEFICIARY3
.....................................
…………………………

Mr Luis Jorge ROMERO SARO
(Name, Title (typed))
ETSI Director General


......................................
.....................................

(Date)
(Date) 

Annex 1  (To the Secondary License Agreement)
CONFIDENTIALITY AND RESTRICTED USAGE UNDERTAKINGPRIVATE 

relating to

the GPRS algorithm for the protection of the information exchanged over the radio channels of a GSM General Packet Radio Service (GPRS) System 


Between

(COMPANY  NAME)

.....................................................................................................................

(COMPANY ADDRESS)    
.....................................................................................................................





.....................................................................................................................





.....................................................................................................................





.....................................................................................................................

hereinafter called: the BENEFICIARY;


and

The GSM  Association, Route de Meyrin 49, 1211 Geneva, Switzerland

or 

the European Telecommunications Standards Institute, 650 Route des Lucioles, 06921 Sophia Antipolis Cedex, France (hereinafter called “ETSI”). 

hereinafter called: the CUSTODIAN.

Whereas

The BENEFICIARY has demonstrated supported by additional information provided, that he fulfils at least one of the criteria as provided in Section 1 of the Secondary License Agreement.

1.1 The CUSTODIAN undertakes to give to the BENEFICIARY:

(a) 
non-exclusive, royalty free licence to use or deal with the [ x number of copies ] of the GPRS algorithm [numbered x to z] in accordance with the conditions prescribed in this agreement 

(b)
registered copies of the detailed specification of the confidentiality algorithm for protection of the information exchanged over the radio channels of a GSM GPRS system

2.1 The BENEFICIARY undertakes:

(a) 
To keep strictly confidential all information contained in the detailed specification of the GPRS algorithm and all related documentation and communications, written or verbal, which have been associated with that information before and after the signature of the present agreement (the " INFORMATION").

(b) 
To take all necessary steps to keep all the INFORMATION secure and protected against theft, damage, loss or unauthorised access. 

(c ) 
Not to make copies of the GPRS algorithm (all copies of these algorithm must be solely produced, numbered and registered by the Custodian).

(d)
Not to disclose the INFORMATION to any third party, except its employees or agents who have such need to know, without prior and explicit authorisation in writing by the CUSTODIAN.

(e)
To limit the disclosure of INFORMATION to its employees or agents to only so much of such INFORMATION as is necessary for that person to perform his/her function and subject to such person agreeing  to maintain the confidentiality of the INFORMATION.

(f)
To use the INFORMATION in the GPRS algorithm exclusively for the provision of GSM GPRS components, systems or services to public telecommunications networks based on the GSM Platform  thus refraining from making any other use of the GPRS algorithm or information in the GPRS  algorithm. This provision shall be applicable specifically to BENEFICIARIES that fulfil Approval Criteria in Section 1 paragraph 1.1 (a), (b) and (c) of the Secondary License Agreement.

(g) To use the INFORMATION in the GPRS algorithm exclusively for the operation of public telecommunications networks based on the GSM Platform. This provision shall be applicable specifically to BENEFICIARES that fulfil Approval Criteria in Section 1 paragraph 1.1 (d) of the Secondary License Agreement.

(h)
To use the INFORMATION in the GPRS algorithm exclusively for the purpose as prescribed to it by ht CUSTODIAN. This provision shall be applicable specifically to BENEFICIARIES that fulfil Approval Criteria in Section 1 paragraph 1.1 (e) of the Secondary License Agreement.

(i)
To design  equipment to the best of the BENEFICIARY’s ability, in a manner that protects the GPRS algorithm from disclosure and ensures that it cannot be used for any purpose other than to provide the GSM GPRS services (as defined in the relevant ETSI standards, present and future)  for which it is intended. This provision shall be applicable specifically to BENEFICIARIES that fulfil Approval Criteria in Section 1 paragraph 1.1 1 (a), (b), and (c) of the Secondary License Agreement.

These services are specified in the documents: ETSI GSM 02.60 (GPRS Service Description: Stage 1), ETSI GSM 03.60 (GPRS Service Description: Stage 2), and ETSI  GSM 3.64 (Overall description of the GPRS Radio Interface: Stage 2). Such documents may be altered or modified in the future and will be applicable, immediately upon their entry into force, to the Secondary License Agreement.  

 (j)
Not to register, or attempt to register, any IPR (patents or the like rights) relating to the GPRS algorithm and containing all or part of the INFORMATION.

(k) 
Not to publish a description or analysis of any aspects or INFORMATION which may disclose the operation of the GPRS algorithm in any document that is circulated outside the premises of the BENEFICIARY.

The above restriction shall not apply to INFORMATION  which:


is or subsequently becomes (other than by breach by the BENEFICIARY of its obligations under this agreement) public knowledge; 

or


is received by the BENEFICIARY without restriction on disclosure or use from a third party and without breach by a third party of any obligations of confidentiality to the CUSTODIAN.

(l) 
That if, after five years from the effective date hereof, the BENEFICIARY has not used the INFORMATION, or if it is no more active in the business mentioned above, it shall return the written INFORMATION which he has received. The BENEFICIARY is not authorised to keep copies or photocopies; it is forbidden for it to make any further use of the INFORMATION.

(m) 
That upon termination of the agreement in accordance with this Section 5 of the Secondary License Agreement, the BENEFICIARY undertakes, at the CUSTODIAN’s request, to either return to the CUSTODIAN all copies of the GPRS algorithm in the possession of the BENEFICIARY or to destroy all copies of the GPRS algorithm and to provide a written declaration to that effect. The obligations of confidentiality detailed in this Section 3 shall continue following the return of all copies of the GPRS.


Made in two originals, one of which is for the CUSTODIAN, the other one for the BENEFICIARY1

	
	For the BENEFICIARY

	Mr Luis Jorge ROMERO SARO
ETSI Director General
(Date)
	(Name, Title)

(Date)


1 Agreement between the GSM Association and ETSI related to the joint copyright and distribution of the GPRS algorithm dated 25 Th June 1998.


2 Management Agreement for the Distribution of the GPRS algorithm dated 20 December 1999.


3 The representative of the beneficiary should be a director or senior executive and should be authorised to enter into an agreement of a legally binding nature on behalf of the beneficiary.


1 The representative of the beneficiary should be a director or senior executive and should be authorised to enter into an agreement of a legally binding nature on behalf of the beneficiary.


1 Agreement between the GSM MoU Association and ETSI related to the joint copyright and distribution of the GPRS algorithm dated 25 Th June 1998.


2  Management Agreement for the Distribution of the GPRS algorithm dated 20 Deccember 1999.


3 The representative of the beneficiary should be a director or senior executive and should be authorised to enter into an agreement of a legally binding nature on behalf of the beneficiary.


1 The representative of the beneficiary should be a director or senior executive and should be authorised to enter into an agreement of a legally binding nature on behalf of the beneficiary
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